
WHAT IS THE CASE ABOUT?
Mr. Barbulescu had been asked to set up a Yahoo 
Messenger account on behalf of his employer.  He had 
been notified of his company’s internal rules which strictly 
prohibited company equipment, such as computers, being 
used for personal use. He was subsequently informed that 
communications from the account had been monitored 
between 5 and 13 July 2007 and that those records showed 
he had used the account for personal purposes. The 
employee denied this but the transcript evidence of the 
communications made his response untenable and he was 
subsequently dismissed. 

It is important to note that he was dismissed, not on the 
basis of content found, but because he was in breach of 
the internal regulations for using the account for personal 
purposes during work time.

The employee brought a claim before the domestic 
court in Romania which ultimately found in favour of his 
employer. He then brought an application before the ECtHR 
complaining that the court had not given effect to his right 
to respect his private life, home and correspondence under 
article 8 of the European Convention on Human Rights by 
finding in favour of the employer.

ECTHR’S RULING
On 12 January 2016 the European Court of Human Rights 
(ECtHR) handed down judgment in the case of Barbulescu 
v Romania. The ECtHR held that the court had been entitled 
to find that the employer’s decision to dismiss the employee 
had been lawful because (generally):
l  The employer had accessed the account on the 

assumption that the information in question had been 
related to professional activities and that such access had 
therefore been legitimate,

l  The court only relied on the transcript of the account 
communications to the extent that it proved the 
employee’s disciplinary breach, namely that he had used 
the company’s computer for personal purposes during 
working hours (the actual communications were not a 
decisive element in the court’s findings),

l  It was not unreasonable for an employer to want to 
want to verify that the employees are completing their 
professional tasks during working hours,

l  The monitoring was limited in scope and proportionate.
 

WHAT THE RULING MEANS FOR EMPLOYERS
This case should not be considered as authority for 
employers that they have a legal right to monitor employees’ 
personal communications on an unrestricted basis. It all 
depends on context. 

The context in the case was that the employee was in 
breach of a blanket policy which stated he couldn’t use  
the company computer for personal communications  
at all and the monitoring of personal communications  
which took place was enough, but not excessive, to 
prove the employee’s breach which in this case justified 
termination of the employment contract.

It should be noted that the judgment was not unanimous 
and that there was a relatively scathing dissent of the 
majority judgment. Points of note from the minority 
judgment were that a blanket ban on personal use of the 
internet by employees or any policy of blanket, automatic, 
continuous monitoring of internet use by employees is likely 
disproportionate and unrealistic.

Professional advice should always be taken in cases where 
employers are considering the monitoring of their employees 
emails and communications, or otherwise escalating 
monitoring of employees. Employers should also consider, 
particularly in light of the dissenting judgment, reviewing and 
if necessary updating their internet usage and monitoring 
policies and procedures. 
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